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MACDONALD D. C.J. (orally):-- Counsel for the plaintiff has
asked for the renewal of a wit of seizure and sale under rule
60.07 in circunstances in which the renewal was not filed
within the six years as required by law. Alternatively, he has
asked for the issuance of an alias wit.

The sheriff gave notice of the expiration of the original
wit in accordance with the rules. However, due to delays in
correspondence that were not his fault, the wit was not
presented to himfor renewal until two days after its
expiration date.

Under subrule 60.07(2) a wit of seizure and sale may be

issued in the first instance after six years, with | eave of the

court. However, there is no provision for the sheriff to renew
a wit under subrule 60.07(8) after its expiration. |s there,
then, a renmedy in respect of an expired wit where the sheriff
cannot renew it but the court could grant |eave for the

i ssuance of an original wit?

Under the old rules, the renedy granted, on occasion, in such
ci rcunstances was by way of the issuance of an alias wit.
C.R B. Dunlop, Creditor-Debtor Law in Canada, Carswell (1981),
describes an alias wit at p. 363 as follows:

In addition to the power to issue wits concurrently, the
judgnent creditor has the right to obtain new wits despite
the issue of an earlier one. The power to issue successive
wits flows fromthe comon | aw and has been used, for
exanple, to issue a replacenent of an earlier wit which has
been | ost. The second wit is often called an "alias wit"
and differs fromthe ordinary wit by the addition of the
recital of the words "as before we have commanded you" or
sonmetines by the nere addition of the word "alias".

At p. 373 he states further:

The | egislation regarding renewal of wits has given rise to
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some probl enms which can only be noted here. Wiere a creditor
has failed to renew execution within the relevant tine

peri od, he may neverthel ess be able to issue an alias wit.
There is some dispute whether or not it is necessary to get

| eave after the el apse of six years fromthe judgnment when
execution was first issued within the six year period. Were
awit expires and a new or alias wit is issued after the

| apse of a period of time, the better view would appear to be
that the rights of third parties arising in the gap take
precedence over those of the wit holder.

Counsel for the defendant referred to Lowson v. Canada
Farmer's Mutual Ins. Co. (1882), 9 PR (Ont.) 309, in which it
was held by the master that a wit of fieri facias could not be
renewed nunc pro tunc. | should think that, at least in the
circunstances of the present case, where there is no fault on
the part of the sheriff, this case would reflect the current
I aw.
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The Lowson case does not consider the question of an alias
wit. This question was considered in another case referred to
by counsel for the defendant, Zacks v. G azier et al., [1945]
OWN. 205. In that case, a notion for |leave to issue an alias
wit was refused where the wit had expired through an
oversi ght. However the reason for the refusal was not because
it was inappropriate to issue an alias wit but because the
notion was brought ex parte and the defendants were avail abl e
to be served. Simlarly, in Re Solicitor, [1959] OWN. 8, an
application for the issue of a newwit after the expiration of
an original one was refused but the master stated that the
proper practice was an application for an alias wit.

| gave sone thought |last night to the various rules, both old
and new, particularly since counsel for the defendant, in his
supporting material, pointed out that there is no reference to
an alias wit in the newrules and | questioned whether the
i ssuance of an alias wit would constitute a perpetuation of an
out noded practice. | think not. There is also no reference to
alias wits in the old rules. However, |eave to issue alias
wits was granted under those rules in sone of the cases to
which | have referred. Further, in the cases where issuance was
refused, the reason was other than |lack of authority to issue
an alias wit in circunstances such as the present ones.

I n considering whether the renmedy of an alias wit continues,

| gave thought to the spirit and intent of the new rules. Wile
subrul e 60.07(2) is expressed in the negative, whereas its
predecessor, Rule 546, is expressed in the positive, | do not
t hi nk the new expression precludes the renedy of issuing a new
wit with |eave of the court; after the expiration of the old
one. This is particularly true when rule 60.07 is read in
conjunction with the curative rules 2.01 and 2. 03 which give
the courts wide powers to grant relief and to di spense with
conpliance wth the rules.

The criteria for relief is "the interests of justice". Wile
the interests of justice would, in nost circunstances, preclude
the renewing of a wit nunc pro tunc so as to upset intervening
rights, the issuance of an alias wit that would not affect
third party interests that nmay have ari sen between the date of
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the expiration of the original wit and the issuance of a
further wit would appear to be consistent with the interests
of justice. I, therefore, hold that | have the power to issue
an alias wit. Further, on the nmerits of this notion,

exercise nmy discretion to grant leave to the plaintiff to issue
an alias wit in this action.

In view of the comments of counsel, there will be no order as
to costs.

Order accordingly.
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